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§904.505 Summary sale.

(a) In view of the perishable nature of
fish, any person authorized to enforce a
statute administered by NOAA may, as
authorized by law, sell or cause to be
sold, and any person may purchase, for
not less than its domestic fair market
value, fish seized under such statute.

(b) Any person purchasing fish sub-
ject to this section must deliver the
proceeds of the sale to a person author-
ized to enforce a statute administered
by NOAA immediately upon request of
such authorized person. Anyone who
does not so deliver the proceeds may be
subject to penalties under the applica-
ble statute or statutes.

(c) NOAA will give notice of the sale
by registered or certified mail, return
receipt requested, to the owner or con-
signee, if known or easily ascertain-
able, or to any other party that the
facts of record indicate has an interest
in the seized fish, unless the owner or
consignee or other interested party has
otherwise been personally notified. No-
tice will be sent either prior to the
sale, or as soon thereafter as prac-
ticable.

(d) The proceeds of the sale, after de-
ducting any reasonable costs of the
sale, will be subject to any administra-
tive or judicial proceedings in the safe
manner as the seized fish would have
been, including an action in rem for the
forfeiture of the proceeds. Pending dis-
position of such proceedings, the pro-
ceeds will, as appropriate, either be de-
posited in a NOAA suspense account or
submitted to the appropriate court.
The proceeds will not be subject to re-
lease under §904.502 or §904.506(f).

(e) Seizure and sale of fish is without
prejudice to any other remedy or sanc-
tion authorized by law.

§904.506 Remission and mitigation of
forfeiture.

(a) Application of this section. (1) This
section establishes procedures for fil-
ing with NOAA a petition for relief
from forfeitures incurred, or alleged to
have been incurred, under any statute
administered by NOAA that authorizes
the remission or mitigation of forfeit-
ures.

(2) Although NOAA may properly
consider a petition for relief from for-
feiture along with other consequences
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of a violation, the remission or mitiga-
tion of a forfeiture is not dispositive of
any criminal charge filed, civil penalty
assessed, or permit sanction proposed,
unless NOAA expressly so states. Re-
mission or mitigation of a forfeiture is
in the nature of executive clemency
and is granted in the sole discretion of
NOAA only when consistent with the
purposes of the particular statute in-
volved and this section.

(3) NOAA will not consider a petition
for remission or mitigation while a for-
feiture proceeding is pending in federal
court. Once such a case is referred to
the Attorney General for institution of
judicial proceedings, and until the pro-
ceedings are completed, any petition
received by NOAA will be forwarded to
the Attorney General for consider-
ation.

(b) Petition for relief from forfeiture. (1)
Any person having an interest in prop-
erty seized and subject to forfeiture
may file a petition for relief from for-
feiture. Unless otherwise directed in a
notice concerning the seized property,
the petition shall be addressed to
NOAA and filed with the Regional At-
torney nearest to the place where the
property is held (addresses in
§904.403(c)). NOAA will consider a peti-
tion filed after a declaration or decree
of forfeiture only if the petitioner dem-
onstrates that he or she did not pre-
viously know of the seizure and was in
such circumstances as prevented him
or her from knowing of it, except that
NOAA will not consider a petition filed
more than three months from the date
of such declaration or decree. (See
§904.507 regarding the right of certain
claimants to petition for restoration of
proceeds from the sale of forfeited
property.)

(2) The petition need not be in any
particular form, but must set forth the
following:

(i) A description of the property
seized;

(ii) The date and place of the seizure;

(iii) The petitioner’s interest in the
property, supported as appropriate by
bills of sale, contracts, mortgages, or
other satisfactory evidence;

(iv) The facts and circumstances re-
lied upon by the petitioner to justify
the remission or mitigation;



§904.506

(v) Any request for release under
paragraph (f) of this section pending
final decision on the petition, together
with any offer of payment to protect
the United States’ interest that peti-
tioner makes in return for the release,
and the facts and circumstances relied
upon by petitioner in the request;

(vi) The signature of the petitioner,
his or her attorney, or other authorized
agent; and

(vii) An express agreement to defer
administrative or judicial forfeiture
proceedings until completion of all
other related judicial or administrative
proceedings (including any associated
civil penalty or permit sanction pro-
ceedings).

A false statement in a petition will
subject petitioner to prosecution under
18 U.S.C. 1001.

(c) Investigation. NOAA will inves-
tigate the facts and circumstances
shown by the petition and seizure, and
may in this respect appoint an inves-
tigator to examine the facts and pre-
pare a report of investigation.

(d) Decision on petition. (1) After in-
vestigation under paragraph (c) of this
section, NOAA will decide the matter
and notify the petitioner. NOAA may
remit or mitigate the forfeiture, on
such terms and conditions as under the
applicable statute and the cir-
cumstances are deemed reasonable and
just, upon a finding:

(i) That the forfeiture was incurred
without willful negligence and without
any intention on the part of petitioner
to violate the applicable statute; or

(if) That other circumstances exist
that justify remission or mitigation of
the forfeiture.

(2) Unless NOAA determines no valid
purpose would be served, NOAA will
condition a decision to remit or miti-
gate a forfeiture upon the petitioner’s
submitting an agreement, in a form
satisfactory to NOAA, to hold the
United States and its officers or agents
harmless from any and all claims based
on loss of or damage to the seized prop-
erty or that might result from grant of
remission or mitigation. If the peti-
tioner is not the beneficial owner of
the property, or if there are others
with a proprietary interest in the prop-
erty, NOAA may require the petitioner
to submit such an agreement executed
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by the beneficial owner or other inter-
ested party. NOAA may also require
that the property be promptly exported
from the United States.

(e) Compliance with the decision. A de-
cision by NOAA to remit or mitigate
the forfeiture upon stated conditions,
as upon payment of a specified amount,
will be effective for 60 days after the
date of the decision. If the petitioner
does not comply with the conditions
within that period in the manner pre-
scribed by the decision, or make ar-
rangements satisfactory to NOAA for
later compliance, the remission or
mitigation will be void, and judicial or
administrative forfeiture proceedings
will be instituted or resumed.

(f) Release of seized property pending
decision. (1) Upon request in the peti-
tion for relief from forfeiture, NOAA
may in its discretion order the release,
pending final decision on the petition,
of all or part of the seized property
upon payment by the petitioner of the
full value of the property to be released
or such lesser amount as NOAA deems
sufficient to protect the interests
served by the applicable statute. The
following, however, will not be re-
leased:

(i) Property in which NOAA is not
satisfied that the petitioner has a sub-
stantial interest;

(if) Property whose entry into the
commerce of the United States is pro-
hibited;

(iii) Live animals, except in the in-
terest of the animals’ welfare;

(iv) Proceeds from the sale of seized
property sold under §904.505 (see
§904.507 regarding petitions for restora-
tion of proceeds from the sale of prop-
erty declared forfeited); or

(v) Property whose release appears to
NOAA not to be in the best interest of
the United States or serve the purposes
of the applicable statute.

(2) If NOAA grants the request, the
amount paid by the petitioner will be
deposited in a NOAA suspense account.
The amount so deposited will for all
purposes be considered to represent the
property seized and subject to forfeit-
ure, and payment of the amount by pe-
titioner constitutes a waiver by the pe-
titioner of any claim arising from the
seizure and custody of the property.
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NOAA will maintain the money so de-
posited pending further order of NOAA,
order of a court, or disposition by ap-
plicable administrative proceedings.

§904.507 Petition for restoration of
proceeds.

(a) The general provisions of §904.506
on petitions for remission or mitiga-
tion of forfeitures apply to petitions
for restoration of proceeds from the
sale of forfeited property, except as
modified by this section.

(b) In addition to any evidence re-
quired under §904.506, the petition for
restoration of proceeds must be sup-
ported by satisfactory proof that the
petitioner did not know of the seizure
prior to the declaration or decree of
forfeiture and was in such cir-
cumstances as prevented him or her
from knowing of it.

(c) If forfeited property that is the
subject of a claim for restoration of
proceeds has been appropriated for offi-
cial use, retention by the government
will be regarded as sale for the pur-
poses of this section.

(d) No petition for restoration of pro-
ceeds will be considered unless it is
submitted within three months of the
declaration or decree of forfeiture.

(e) If no petition is timely filed, or if
the petition is denied, prior to deposit-
ing the proceeds NOAA may use the
proceeds of sale to reimburse the gov-
ernment for any costs that by law may
be recovered or to pay any reward that
by law may be paid from such sums.

§904.508 Recovery of certain storage
costs.

If any fish, wildlife, or evidentiary
item is seized and forfeited under the
Endangered Species Act, 16 U.S.C. 1531
through 1543, any person whose act or
omission was the basis for the seizure
may be charged a reasonable fee for ex-
penses to the United States connected
with the transfer, board, handling or
storage of such property. If any fish or
wildlife is seized in connection with a
violation of the Lacey Act Amend-
ments of 1981, 16 U.S.C. 3371 through
3378, or any property is seized in con-
nection with a violation of the Magnu-
son Fishery Conservation and Manage-
ment Act, 16 U.S.C. 1801 through 1882,
any person convicted thereof, or as-
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sessed a civil penalty therefor, may be
assessed a reasonable fee for expenses
of the United States connected with
the storage, care and maintenance of
such property. Within a reasonable
time after forfeiture, NOAA will send
to such person by registered or cer-
tified mail, return receipt requested, a
bill for such fee. The bill will contain
an itemized statement of the applica-
ble costs, and instructions on the time
and manner of payment. Payment
must be made in accordance with the
bill. If the recipient of the bill objects
to the reasonableness of the costs as-
sessed he or she may, within 30 days of
receipt, file written objections with
NOAA at the address stated in the bill.
NOAA will promptly review the writ-
ten objections and within 30 days mail
the final decision to the party who
filed them. NOAA'’s decision will con-
stitute final agency action on the mat-
ter.

§904.509 Abandonment.

(a) The owner of a seized item may
abandon it to NOAA by various means,
including, but not limited to, expressly
waiving any claim to the item, refusing
or otherwise avoiding delivery of mail
concerning the seizure (as by giving a
false name or address), or failing for
more than 180 days to make or main-
tain a claim to the item.

(b) The owner of a seized item waives
a claim to it by failing to respond with-
in 120 days of issuance of a Government
notice concerning the seizure, or by
voluntarily relinquishing any interest
in an item by written agreement, or
otherwise.

(¢) An item will be declared finally
abandoned, without recourse, upon a
finding of abandonment.

§904.510 Disposal of forfeited or aban-
doned items.

(a) Delivery to Administrator. Upon for-
feiture of any fish, wildlife, parts or
products thereof, or other property to
the United States, or the abandonment
or waiver of any claim to any such
property, it will be delivered to NOAA
for storage or disposal according to the
provisions of this section.

(b) Purposes of disposal. Disposal pro-
cedures may be used to alleviate over-
crowding of evidence storage facilities,
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